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About This Report

ACEG contracted the expert services of Elisabeth Blaug and Nils Nichols to draft this paper as both
their professional and personal experience gives them considerable insight into the complexity of
siting energy infrastructure. Currently, both serve as senior fellows at the Niskanen Center. Both Ms.
Blaug and Mr. Nichols served as senior attorneys at the Federal Energy Regulatory Commission. Mr.
Nichols was Director of the Division of Pipeline Regulation in the Office of Energy Market Regula-
tion with responsibility for oil and natural gas tariff and rate issues. He also served as the Director
of the Office of Administrative Litigation with responsibility for oil, natural gas, and electric matters
set for hearing. Ms. Blaug was a senior attorney in the Office of General Counsel — Energy Projects,
where she focused on environmental issues, primarily NEPA, relating to the permitting process for
natural gas pipelines, liquefied natural gas facilities, and hydroelectric projects. Elisabeth served as
an advisor on energy and environmental issues to FERC Commissioner Suedeen Kelly. Further,as a
landowner in West Virginia, Mr. Nichols has had numerous interactions with energy infrastructure

developers, including developers of electric transmission lines.

This report was developed with the valuable guidance and support of an Advisory Group, whose
collective expertise in policy and legal matters concerning electric transmission and interstate nat-
ural gas pipelines provided important insight throughout the drafting process. Thanks to the fol-
lowing Advisory Group members:

Liza Reed, Director of Climate and Energy Policy, Niskanen Center. Liza Reed is a transmission ex-
pert, including in high-voltage direct current (HVDC) transmission and grid technology innovation.
She previously worked at the Department of Energy’s Grid Deployment Office, leading strategic
initiatives on transmission permitting and financing.

Christy Walsh, Senior Advocate and Director of Federal Energy Markets-Sustainable FERC Proj-
ect, Natural Resources Defense Council (NRDC). Christy Walsh is an attorney and energy expert at
NRDC, where she works to improve wholesale power markets and transmission systems to accel-
erate power-sector decarbonization. Before joining NRDC, she held senior roles at FERC, including

director of the Division of Policy Development and Deputy General Counsel.

Christina Hayes, Executive Director, Americans for a Clean Energy Grid (ACEG). Christina Hayes
represents ACEG, a diverse coalition of utilities, customers, developers, environmental advocates,
and labor interests who support the development of high-capacity transmission to expand and
modernize the grid cost-effectively and reliably. She previously served as Vice President for Federal
Regulatory Affairs at Berkshire Hathaway Energy and held multiple roles at FERC, including in the
Office of General Counsel and as an advisor to Chairman Wellinghoff.

This paper also received the support of a utility partner and review assistance provided by Grid
Strategies.



I INTRODUCTION

Interstate natural gas pipelines and high-capacity electric transmission lines serve the
same purpose: They transport energy from producers to consumers, often across signifi-
cant distances. The process of deciding where to site the facilities and the need to obtain
authorizations, often from multiple agencies, are similar. For both types of infrastructure,
the developer must demonstrate that the project is needed; secure easements, some-
times through eminent domain; and the project must undergo environmental review.

These similarities notwithstanding, the relative ease of siting and permitting interstate
natural gas pipelines pursuant to the Natural Gas Act has resulted in a robust national
network, with approvals for new and upgraded projects routinely issued in a timely, pre-
dictable manner that includes public participation and efficient judicial review. The result
is a reliable, resilient pipeline grid that delivers energy at just and reasonable rates.

In contrast, the siting and permitting of high-capacity electric transmission lines can be
slow and unpredictable, subject to conflicting regulatory regimes and parochial interests.
Judicial review poses challenges, with potentially lengthy timelines that can result in sig-
nificant delay and even project cancellation. The result is a struggle to build new trans-
mission and upgrade existing lines. Consequently, the reliability and resilience of the grid
is declining, and the system may not be able to meet increasing electricity demand and
provide reasonably priced energy.

In response to calls for leveling the playing field between interstate natural gas pipelines
and electric transmission lines, this report examines the Natural Gas Act to identify what
makes it successful, and by implication how that process might be adopted to accelerate
the siting and permitting of electric transmission lines.
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Congress delegated authority to regulate interstate natural gas pipelines to the Federal
Energy Regulatory Commission (FERC) in the Natural Gas Act of 1938 (NGA). FERC has
successfully sited natural gas pipelines for nine decades. Pipelines, often of considerable

length and diameter, are routinely approved in less than two years through a predictable
process that balances competing interests and provides opportunities for public partic-
ipation. The NGA readily accommodates the construction of pipelines — as additional
supplies of natural gas have been developed in recent decades, new and expanded pipe-
lines have been built to deliver those resources to markets. The result is a nationwide
transmission system that reliably transports natural gas to consumers at just and reason-
able rates.

In contrast, the addition of new high-capacity electric
transmission lines has slowed over the past decade, FERC has approved pipelines
even as the need for additional transmission has in-  relatively quickly — 18 months
creased. In 2024, 888 miles were completed; by com-  on average, which is less

parison, nearly 4,000 miles were built in 2013 alone!  than half the average time
for the environmental review

alone for interstate electric
transmission lines.

All the while, the existing grid is aging and increasing-
ly vulnerable. This failure impedes reliable operation
of the grid and its ability to meet growing demand.

The system increasingly lacks resilience to withstand,
respond to, and recover from disruptions like extreme
weather events and wildfires. This poses risks to hu-
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man life, the economy and developing sectors like semiconductor manufacturing, artifi-
cial intelligence and advanced manufacturing.

While the difficulty in building electric transmission can be attributed in part to issues
surrounding cost allocation, a key difference is the respective siting and permitting pro-
cesses for interstate natural gas pipelines and electric transmission lines, resulting in
markedly different timelines. Although it is difficult to precisely calculate the average
time it takes to approve interstate natural gas pipelines and electric transmission lines
given their varying sizes and functions, a 2024 Niskanen Center report stated that in re-
cent decades FERC has approved pipelines relatively quickly — 18 months on average?,
which is less than half the average time for the environmental review alone for interstate
electric transmission lines.?

The NGA vests the siting and permitting of interstate
natural gas pipelines in a single independent regulato-  There have been bipartisan
ry agency — FERC. Congress, in the Federal Power Act  calls to establish common
of 1935 (FPA), granted FERC authority to set rates and  siting and permitting
perform other functions related to electric transmission.  frameworks between

However, FERC was not given responsibility for siting  €lectric transmission lines
and interstate natural gas

pipelines.

and permitting, in large part because, at that time, most
transmission lines were localized and owned by state

regulated public utilities.*

As a result, siting for transmission primarily lies with the states and, in some instances,
localities. Permitting can involve multiple levels of government, including federal agen-
cies where federal authorizations are required. Electric transmission lines that cross state
boundaries require authorization from each state and each state process is essentially
unique. Consequently, developers must navigate siting and permitting regimes that do
not have uniform standards. Congress has made limited efforts to address these chal-
lenges in recent years, but these efforts have not been successful.

Recognizing the need for action, there have been bipartisan calls to establish commmon
siting frameworks between electric transmission lines and interstate natural gas pipe-
lines.® This report examines the NGA to identify how it has facilitated development of a ro-
bust interstate natural gas system, briefly reviews the array of approaches taken by states
with regard to electric transmission and considers how the NGA framework could accel-
erate the buildout of the electric grid. This report also explores the existing limited federal
role in siting and permitting electric transmission lines, including FERC's jurisdiction over
electric transmission lines associated with FERC-regulated hydroelectric projects.
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This report concludes that similar siting and permitting treatment for interstate natural
gas pipelines and electric transmission lines could eliminate many challenges inhibiting
further development of the electric grid while retaining a significant role for states. Key
reasons include:

* The NGA places approval authority for pipelines in one agency, with one set of reg-
ulatory standards; in contrast, each state has its own siting and permitting require-
ments for electric transmission, creating a fragmented approval process.

* The NGA sets forth a coordinated process that applies to all federal permits required
for a pipeline.

* The NGA considers local, regional and national energy needs, while states generally
consider only benefits to their state.

* The NGA grants eminent domain authority — including over state lands — to proj-
ects that are in the public interest. In contrast, eminent domain authority for trans-
mission lines differs from state to state; some states skew eminent domain in favor
of purely in-state projects built by in-state actors, while others limit eminent do-
main authority to in-state utilities that serve retail customers within that state.

* The NGA pre-empts state and local actions that may delay or obstruct pipeline con-
struction, while retaining a supporting role for states.

e The NGA establishes a uniform appellate process where parties aggrieved by a
FERC certificate or federal authorization issued in connection with the certificate
file appeals directly to the United States Circuit Court of Appeals (Courts of Appeals).
State laws concerning how and when to challenge a siting or permitting decision
vary, creating a fractured appellate timeline.
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111 BACKGROUND

IN 1938, Congress reacted to actions of states inhibiting the use of natural gas by establish-
ing a uniform federal system for regulating the transportation of natural gas in interstate
and foreign commerce, declaring in NGA Section 1(a) that: “[T]he business of transporting
and selling natural gas for ultimate distribution to the public is affected with a public
interest, and that Federal regulation in matters relating to the transportation of natural
gas and the sale thereof in interstate and foreign commerce is necessary in the public
interest.”® NGA Section 2(7) defines “interstate commmerce” as: “[Clommerce between any
point in a State and any point outside thereof, or between points within the same State
but through any place outside thereof, but only insofar as such commerce takes place
within the United States.””

The NGA vested the Federal Power Commission, predecessor to today's FERC, with au-
thority to administer the Act, including authority to approve interstate natural gas pipe-
lines.® The NGA pre-empts state and local laws and regulations to the extent they prohib-
it or unreasonably delay the construction or operation of interstate natural gas facilities.®
Accordingly, individual states authorize only the transportation of natural gas within their
boundaries.

In response to states continuing to impede the development of natural gas pipelines,
Congress in 1947 added NGA Section 7(h) to grant eminent domain authority to the hold-
er of a FERC certificate authorizing an interstate natural gas pipeline.”® This allows a pipe-
line developer to obtain the right to use a landowner's property in exchange for just com-
pensation as approved by a court. The Senate Report accompanying the amendment
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noted that some states would not grant eminent domain to pipelines that did not dis-
tribute gas in the state and that conferring that right by federal eminent domain would

“correct this deficiency and omission in the [NGA].""

Placing authority over interstate natural gas pipelines in a single regulatory body that
applies uniform standards, and pre-empting state and local jurisdictions from impeding
the exercise of that authority, has been crucial to the development of the interstate nat-
ural gas pipeline system. The efficacy of this approach is clear:

[Bletween 1950 and the 1980s, U.S. natural gas production grew significantly with
the discovery of new natural gas reserves and new technological developments.
Because of a streamlined federal siting process, pipeline companies were able
to triple and quadruple their capacity to meet the demand created by new sup-
plies. The same was true beginning in the late 2000s, with the advent of hydraulic
fracturing, which allowed natural gas companies to access massive new reserves
of natural gas trapped in shale rock in Pennsylvania, Texas, Oklahoma, and other
states. Between 2000 and 2011, pipeline companies built 14,600 miles of interstate
natural gas pipelines, and twice as much transmission capacity was added to the
U.S. natural gas pipeline network in 2008 as in 2007.1?
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IV OVERVIEW OF THE
NGA PROCESS

NGA Section 7 is the core of the interstate

natural gas plpellne program. Section 7(C) KEY STAGES IN CERTIFICATE PROCESS
provides that a natural gas company seek-
ing to construct and operate an interstate 1. FERC Pre-Filing—6-12 Months

* Most developers of large projects elect
to use pre-filing to initiate discussions
about the proposed route, permitting

(certificate) authorizing such acts. Section requirements and options to mitigate

adverse impacts.

natural gas pipeline must obtain a certifi-
cate of public convenience and necessity

7(e) charges FERC with issuing the certifi-
Developer consults with federal, state

cate if it finds that the requested pipeline “is o :
and local permitting agencies.

or will be required by the present or future The goal is to Identify and resolve issues
public convenience and necessity.” Beyond before filing an application.

this, however, Congress was not prescrip- 2. Application

tive. The NGA does not define “public con- » Developer files an application.

venience and necessity,” thus allowing FERC * FERC prepares an environmental
assessment or an environmental impact

to consider proposed pipelines based on the :
statement, as appropriate.

facts and circumstances of individual cases.

¢ FERC reviews proposed and alternative
routes.

FERC's consideration of the public conve-

. g ity begi ith the d | e Developer works with federal, state and
nience and necessity begins wi € devel- local agencies to acquire authorizations.

oper filing an application. Before an appli- 3. Certificate

e FERC issues a certificate after it
pre-filing process in which FERC and the de- completes its review. Adequate market
support must be demonstrated, typically
in the form of contracts.

cation is filed, a developer may engage in a

veloper work with stakeholders — including

federal, state and local agencies — to identi- o : ,,
Almost all certificates contain conditions

fy and resolve concerns. that must be met prior to construction.

Once developer meets conditions and
acquires necessary authorizations FERC
hearing that includes an opportunity for the will issue a Notice to Proceed with

Once an application is filed, FERC initiates a

public to intervene and participate as a party. construction.

Within 90 days of receipt of the application, 4. Post-Certificate

FERC also issues a schedule for other federal * Ifrelevant, rehearing and judicial review.

agencies to issue authorizations.
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In assessing whether to grant a certificate, FERC weighs the benefits of a proposed pipe-
line against its potential harms. This determination is based on the facts and circum-
stances of each project, as well as the analysis of environmental impacts.

At the conclusion of the hearing, FERC issues an order approving or denying the certif-
icate application. FERC routinely places conditions in the certificate which the holder
must meet before construction can commence. Once a developer meets the conditions
and obtains all required authorizations, FERC will issue a Notice to Proceed with con-

struction.

Parties who have intervened have 30 days to seek rehearing of FERC's order. FERC must
act on rehearing requests within 30 days, after which aggrieved parties have 60 days to
file an appeal in the relevant Court of Appeals.
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V THE CERTIFICATE
APPLICATION

The construction of a large interstate natural
gas pipeline may disturb thousands of acres
of land, including agricultural land, forest land
and areas of scenic value. The pipeline may

cross hundreds of streams, rivers and wetlands.

It may affect numerous cultural resources and
historic properties. The pipeline may impact

FERC developed the pre-filing
process to encourage companies
to engage with agencies and

the public prior to submitting

an application. The pre-filing
process typically involves
studying potential project routes,
identifying stakeholders, and
holding open houses to discuss
project impacts. These interactions
improve a developer’s proposal
through early identification and
resolution of issues.

endangered species and their habitat, as well as state, local and national parks, and other
public lands. The pipeline may require easements on thousands of tracts of land, most

owned by private citizens. It may be located near sensitive areas such as homes, schools,
churches, businesses, towns and cities. It will likely require authorizations fromm multi-
ple state and federal agencies to satisfy the requirements of the Clean Water Act, the
Clean Air Act, the Endangered Species Act, the Rivers and Harbors Act, the Coastal Zone

Management Act, the National Historic Pres-

ervation Act and other federal statutes. FERC
has developed a multi-step process to review
these effects. The core elements of the NGA
and FERC's regulatory program are discussed
below in the approximate chronological order
in which they occur.

A. Pre-Filing

To assist in the review of a proposed pipelineg,
FERC developed the pre-filing process to en-
courage companies to engage in project de-
velopment with: FERC; federal, state and local
agencies; and the public prior to submitting an
application.” The pre-filing process typically in-
volves studying potential project routes, identi-
fying stakeholders and holding open houses to

PRE-FILING STEPS

1. Developer requests approval
to use pre-filing.

. FERC formally approves use
of pre-filing, which starts a
six-month clock.

. Developer studies potential
locations.

. Developer identifies
stakeholders.

. Developer holds open
houses to discuss project.

. Developer conducts route
studies and field surveys.

. Application filed with FERC.
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discuss project impacts. These interactions improve a developer’s proposal through early
identification and resolution of issues, helping to avoid problems during the review of
the application. Although voluntary, developers of major pipeline projects almost always
participate in pre-filing.

FERC must approve requests to use pre-filing. FERC regulations contemplate a mini-
mum six-month process before an application can be filed. During pre-filing, a pipeline
proposal may undergo route changes, design revisions, and modifications to mitigate
or avoid environmental concerns. This results in an efficient review of applications and a
high approval rate. Between 1999-2019, FERC approved 474 projects adding 23,773 miles
of pipeline. In that timeframe, FERC rejected two pipeline applications.'

Over the past 10 years, most pipelines over 100 miles in length have been certificated in
under 30 months (including the six to 12-month pre-filing period); the longest pipeline, at
564 miles, was certificated in three years and nine months.”®

TIMELINE: PRE-FILING TO CERTIFICATE ORDER FOR PIPELINES 100 MILES
AND OVER SINCE 2015

**Timeline includes minimum of six-month pre-filing process

PIPELINE MILES CERTIFICATE ISSUANCE PRE-FILING TO CERTIFICATE
Atlantic Coast 564 August 2018 3 years, 9 months
Sabal Trail Project 516 Feb 2016 2 years, 2 months
Rover Pipeline 51 February 2017 2 years, 8 months
Atlantic Bridge 239 June 2017 1year, 11 months
Midship Pipeline 233 August 2018 1year, 10 months
Atlantic Sunrise 200 February 2017 2 years, 10 months
Leach Express 161 January 2017 2 years, 3 months
Gulf Run Pipeline 134 June 2021 2 year, 2 months
Double E Pipeline 133 October 2020 1year, 10 months
Florida SE Connection 126 February 2016 2 years, 4 months
Dalton Expansion 15 August 2016 1year, 8 months
Creole Trail 104 April 2015 2 years, 1 month
Empire Pipeline 100 February 2017 2 years, 7 months
N. Bakken Extension 100 June 2021 1year, 11 months

**Numbers compiled from FERC website
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Of course, a determination that a pipeline is in the public interest does not ensure it will
be constructed, although cancellation is relatively rare once a project receives a certif-
icate. According to the Interstate Natural Gas Association of America (INGAA), a trade
organization for the interstate natural gas pipeline industry, from 2012-2023 FERC issued
certificates to five pipelines that were ultimately cancelled by their developers.’®

B. Certificate Application

To assess whether a pipeline is in the public convenience and necessity, FERC must com-
pile a record upon which to base that decision. The first step in that process is for the
developer to file an application supporting its proposal.

FERC's requirements for what information the application must contain are extensive
and explicit.” The guiding principle is that “[a]pplications under section 7 of the Natural
Gas Act shall set forth all information necessary to advise the Commission fully concern-
ing the operation, sales, service, construction, extension, or acquisition for which a certifi-
cateis requested...”’® Further, “every applicant shall file all pertinent data and information
necessary for a full and complete understanding of the proposed project ...""?

Applications that patently fail to comply with statutory requirements or FERC rules, regu-
lations, and orders may be rejected, thus incentivizing applicants to develop applications
that are sufficient to facilitate project review.?°

C. Hearing

FERC commences a public hearing once an application is filed. NGA Section 7(c)(1)(B)
provides that: “[T]he Commission shall set the matter for hearing and shall give such
reasonable notice of the hearing thereon to all interested persons as in its judgment may
be necessary..."? NGA Section 15(f) adds: “All hearings ... shall be governed by rules of
practice and procedure to be adopted by the Commission, and in the conduct thereof
the technical rules of evidence need not be applied. No informality in any hearing ... shall
invalidate any order...."?2

FERC does not use a trial-type evidentiary proceeding involving discovery, motions, tes-
timony, cross-examination and briefs. Rather, FERC conducts a “paper hearing” in which
the record is developed through written submissions by parties and commenters. The
hearing is essentially a compilation of the information filed in the proceeding, including
economic, engineering and environmental analyses conducted by FERC staff.
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D. Intervention

Any member of the public may provide comments in a certificate proceeding, and all
substantive comments are included in the record. However, to participate in the pro-
ceeding, and ultimately seek rehearing and judicial review of a FERC decision, one must
become a party. This is accomplished by filing a motion to intervene that demonstrates
that the movant has an appropriate interest in the matter.

The right to intervene and become a party is not absolute, except for certain governmen-
tal and sovereign authorities. A motion to intervene:

¢ Must state, to the extent known, the position taken by the movant and the basis in
fact and law for that position.?

* Must state the movant's interest in sufficient factual detail to demonstrate that: The
movant has a right to participate which is expressly conferred by statute or by Com-
mission rule, order, or other action; the movant has or represents an interest which
may be directly affected by the outcome of the proceeding, including any interests
as a consumer, customer, competitor or security holder of a party; or the movant's
participation is in the public interest.?*

* May be opposed by other participants, and FERC may deny a motion to intervene if
the movant does not demonstrate the required interest.

e |s automatically granted to certain governmental authorities upon filing a motion
to intervene, including the Secretary of Energy, any State Commission, the Advisory
Council on Historic Preservation, the U.S. Departments of Agriculture, Commmerce,
and the Interior, any state fish and wildlife, water quality certification, or water rights
agency or Indian tribe with authority to issue a water quality certification.?

e To ensure fairness and administrative efficiency, motions to intervene must be filed
at two specified times:

- The first opportunity arises when FERC issues a public notice that an application
has been filed. This notice states the initial deadline for filing commments and mo-

tions to intervene.?®

- The second opportunity arises if FERC issues a draft environmental impact state-
ment (EIS) pursuant to the National Environmental Policy Act (NEPA).

FERC has discretion whether to grant late motions to intervene. Typically, to ensure
fairness, a late intervener must accept the record of the proceeding as the record exists
at the time of intervention.?”
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VI OTHER AUTHORIZATIONS
REQUIRED FOR PIPELINES

A. Federal Authorizations

In addition to a FERC certificate, a pipe-
line may require authorizations from
other federal agencies, and sometimes
from state agencies acting under del-
egated federal authority. Federal agen-
cies that commonly issue authoriza-
tions for pipelines include the Army
Corps of Engineers, the Forest Service,
the Bureau of Land Management,
the Fish and Wildlife Service and the
National Park Service. The developer
must secure those approvals prior to
commencing construction. In recogni-
tion of the multiple agencies that may
be required to issue authorizations, the
NGCA has been amended over the years
to create a framework that facilitates
cooperation among these agencies, as
discussed below.

While the NCA does not comprehen-
sively define what constitutes a Fed-
eral authorization, NGA Section 15(a)
effectively does so, providing that: “In
this section, the term ‘Federal authori-
zation’ (1) means any authorization re-
quired under Federal law with respect
to an application for authorization un-
der section 3 or a certificate of public
convenience and necessity under sec-

KEY FEDERAL AUTHORIZATIONS
RELEVANT TO INTERSTATE NATURAL GAS
PIPELINES

The Advisory Council on Historic Preservation
reviews and comments on pipeline projects

that may affect properties listed or eligible to be
listed on the National Register of Historic Places
pursuant to the National Historic Preservation Act.

The Bureau of Indian Affairs is responsible for,
among other things, approving rights-of-way
across lands held in trust for an Indian or Indian
tribe. In addition, the Bureau of Indian Affairs
must consult and coordinate with any affected
tribe.

The Bureau of Land Management issues rights-
of-way authorizing pipelines to cross Bureau of
Land Management lands.

Army Corps of Engineers issues permit for the
discharge of dredged or fill material into waters
of the United States under Section 404 of the
Clean Water Act. The Army of Corps of Engineers
also has jurisdiction over structures or work in
navigable waters of the United States under
Section 10 of the Rivers and Harbors Act.

Fish and Wildlife Service is generally responsible
for implementing the Endangered Species Act
for freshwater and terrestrial species that may be
affected by pipeline construction.

The Forest Service issues rights-of-way for
pipelines crossing National Forest System lands.

National Marine Fisheries Service implements
the Endangered Species Act for most marine
species and anadromous fish.
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tion 7; and (2) includes any permits, special use authorizations, certifications, opinions, or
other approvals as may be required under Federal law with respect to an application for
authorization under section 3 or a certificate of public convenience and necessity under
section 7."

B. State Authorizations

In addition to federal authorizations that may be required for an interstate natural gas
pipeline, states may issue authorizations under federally delegated authority provided in
the Clean Water Act?®, the Coastal Zone Management Act?® and the Clean Air Act.>°

Clean Water Act Section 401 provides that any activity requiring a federal license or per-
mit that might discharge into a water of the United States must first obtain water quality
certification from the state or tribe where the discharge originates. If a state lawfully de-
nies water quality certification, the pipeline is effectively vetoed. If the state grants a wa-
ter quality certificate with conditions, those conditions must be met. Natural gas pipeline
construction has been blocked on several occasions in recent years by state decisions to
deny water quality certifications. Between 2016 and 2020 alone, New York exercised its
authority under Section 401 to deny water quality certifications for: Constitution Pipeline,
Valley Lateral Pipeline and Northern Access Pipeline.

Coastal Zone Management Act Any federal action, including issuance of a certificate,
that has reasonably foreseeable effects on a state’s coastal uses or resources must obtain
state concurrence that the action is consistent with the state’'s coastal zone management
plan. The state may issue the concurrence, including with conditions, or deny the concur-
rence. The Secretary of Commerce may override a state’s denial if it finds that the activity
is consistent with the objectives of an approved state coastal management program or
is otherwise necessary in the interest of national security. The Secretary may also request
the President to grant an exemption from the state’s coastal zone management plan.®

Clean Air Act The Environmental Protection Agency delegates authority to states to de-
velop State Implementation Plans, which are plans to attain and maintain air quality. As
part of the State Implementation Plan, states can issue certain Clean Air Act permits.*

Additional State Roles Aside from the statutory roles discussed above, states may inter-
vene and participate directly in certificate proceedings, entitling them to seek rehearing
and judicial review. FERC also encourages applicants to cooperate with state and local
entities in siting pipeline facilities and in developing environmental mitigation measures
and construction procedures. FERC has found that state and local requirements that are
different or go beyond those it imposes do not necessarily make it unreasonable for an
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applicant to comply with FERC requirements and with the state and local requirements.

There are limits, however. FERC consistently holds that state and local laws may not “pro-
hibit or unreasonably delay the construction of facilities approved by the Commission.”#

C. FERC As Lead for Coordinating Agency Authorizations

NGA Section 15(b)(1) states that FERC “shall act as the lead agency for the purposes of
coordinating all applicable Federal authorizations ..."**

1. Setting a Schedule

NGA Section 15(c)(1) requires FERC to establish a schedule for all federal authorizations,
adding that FERC “shall (A) ensure expeditious completion of all such proceedings; and
(B) comply with applicable schedules established by Federal law.” FERC requires federal
agencies to complete their authorizations no later than 90 days after FERC issues its final
NEPA analysis.*®

To meet this schedule, FERC requires a developer to file applications with each agency
from which a federal authorization is required no later than when the developer files its
application with FERC. The application must identify each authorization required, the
date the request was submitted and the date by which final action has been requested
or is expected.¥

Within 30 days of receiving an application, each federal agency must informm FERC of the
anticipated effective date of its decision and, if applicable, the schedule established by
law.*® This information enables FERC to determine a timetable for the NEPA review and
to notify authorizing agencies and the public when the review is expected to be complet-
ed.*® In setting a schedule, FERC has no ability to change a deadline established by fed-
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eral law, e.g., the statutory one-year deadline by which a state must act on an application
for Clean Water Act Section 401 certification.

2. Enforcing the Schedule

NGA Section 15(b)(2) states that: “Each Federal and State agency considering an aspect of
an application for Federal authorization shall cooperate with the Commission and com-
ply with the deadlines established by the Commission.”™° Although agencies are required
to comply with FERC's schedule, FERC cannot compel them to act. NGA Section 19(d)(2)
allows a developer to file for expedited review of agency delay with the Court of Appeals
for the D.C. Circuit. NGA Section 19(d)(3) provides that if the court finds the agency order
or action “is inconsistent with the Federal law governing such permit and would pre-
vent the construction, expansion, or operation of the facility,” the Court shall remand the
proceeding to the agency to take appropriate action and set a reasonable schedule and
deadline for the agency to act on remand.*?

While NGA Sections 119(d)(2) and (3) provide potential recourse for agency delay, develop-
ers do not often seek relief for various reasons, including: The desire to maintain a good
relationship with the agency; concern that the agency will deny the permit, thus requir-
ing it to be refiled; and the potential for costly and protracted litigation. However, this
remedy has been effectively used. In Tennessee Gas Pipeline Co. v. Paul, the D.C. Circuit
found that a state agency’s failure to act on Tennessee Gas Pipeline Company’s Clean
Air Act permit application within the 18-month statutory deadline was unlawful and re-
manded to require agency action.*®

3. Waiver of Authorizations

Under the Clean Water Act, if a state fails to act within one year of receiving an applica-
tion for 401 water quality certification, such certification is deemed waived.** FERC has
deemed waivers under this provision.*> Similarly, under the Coastal Zone Management
Act a state has six months to act on a request for concurrence; if it does not act within
that time, concurrence is presumed.*® FERC has, on occasion, presumed concurrence.*’

The Clean Air Act requires a state to act on a permit application within 18 months of re-
ceiving the application“® but unlike the Clean Water Act and the Coastal Zone Manage-
ment Act, there is no automatic waiver or presumption if a state fails to act. Instead, as
noted earlier, a developer can challenge the delay in the D.C. Circuit.

Despite the Clean Water Act Section 401 requirement to act within one year, states at
times avoided the deadline by asking applicants to withdraw and re-file their requests to
initiate a new one-year review period. In 2019, the D.C. Circuit ended this practice, finding
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that a state waives its Section 401 certification authority when the state and the applicant
engage in a coordinated scheme under which the applicant withdraws and resubmits
its application to reset the one-year clock to give the state more time to issue its certifi-
cation.*®

The D.C. Circuit has further considered the waiver issue in more recent decisions. In Tur-
lock Irrigation District v. FERC,*° the court addressed a variation on the “withdraw and
resubmittal” scheme in which the state repeatedly “denied without prejudice” a Section
401 request. The court allowed this approach. In Village of Morrisville v. FERC, the D.C. Cir-
cuit found that the Vermont water quality agency did not waive its Section 401 authority
because the applicant had withdrawn and resubmitted its application “unilaterally and
in its own interest,” rather than “at the behest of the state.”” The court found no evidence
of any mutual agreement between the state and applicant to delay the certification pro-
cess. The court observed that the applicant, not the state, sought and benefited from the
additional time.

Clearing the Path for Power | Lessons from the

cleanener rid.or
Natural Gas Act for Federal Transmission Siting 17 gyg 9


http://cleanenergygrid.org

VIl National Environmental
Policy Act

Under NEPA, federal agencies are required to consider the environmental impacts of
proposed major federal actions significantly affecting the quality of the human environ-
ment.>? FERC generally prepares an EIS for major pipeline projects,® but may first prepare
a less comprehensive environmental assessment (EA) to determine whether a proposed
action has the potential to cause significant environmental impacts that require an EIS.

Environmental reviews begin with scoping meetings that seek public input. Once issues
have been identified, they are evaluated in a draft EIS that is released for public review.
The draft EIS often generates extensive comments, including from the public and from
federal, state and local agencies. Those comments must then be evaluated in a final EIS.
Once complete, the environmental analysis becomes part of the record and FERC factors
that information into its public convenience and necessity determination.

A. FERC as Lead Agency

If a proposed action requires authorizations from more than one federal agency, NEPA
requires a lead agency to supervise the preparation of the environmental analysis.>* In
the past, disputes sometimes arose over which agency should lead the NEPA review of
a proposed pipeline. For example, questions might arise if a pipeline was to be located
primarily on federal land subject to the jurisdiction of a land managing agency such as
the Forest Service or Bureau of Land Management.
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NGA Section 15(b)(1) resolves this issue by designating FERC as the lead agency for:
“[Cloordinating all applicable Federal authorizations and for the purposes of comply-
ing with the National Environmental Policy Act...” While FERC is the lead agency, other
agencies, including state and local agencies and Indian tribes, may participate as co-lead
agencies or cooperating agencies. FERC's lead agency status does not mean that oth-
er federal agencies are excused from complying with NEPA. Rather, each agency must
ensure that the environmental analysis is sufficient to evaluate project impacts that are
relevant to its authorization.

B. Third-Party Contractors

Preparing an EIS or EA for a major project can be a significant undertaking requiring
extensive resources. FERC meets this challenge by allowing applicants to fund third-par-
ty contractors chosen by FERC to assist staff in
preparing the EIS or EAS® Alternatively, appli-

PROJECT-SPONSOR

cants may prepare an EA (but not an EIS) for OPT-IN FEE

use by FERC. Whether a third-party contractor
prepares an EA or EIS, or an applicant-prepared 1. Applicant Submits a
Description: The applicant

submits a project description
environmental document and is responsible to CEQ.

EA is used, FERC independently evaluates the

i 56
for its contents. . CEQ Calculates the
Fee: Within 15 days, CEQ

notifies the applicant of
plicants to prepare their own EISs and EAs.®’ the fee amount, which is

Congress amended NEPA in 2023 to allow ap-

The applicant-prepared EIS differs from the 125% of the lead agency'’s

third-party contractor approach in that the anticipated preparation
costs for the EA or EIS, or if

o the applicant prepares the
contractor or prepare the analysis in-house. EA or EIS. 125% of the lead

former explicitly allow applicants to select the

However, while an applicant can prepare the agency'’s anticipated costs to

analysis, the federal agency retains control and supervise preparation of the

responsibility over the NEPA process and the EnarEs.

. Fee is Paid: The applicant
pays the fee to CEQ.

final decision.®®

In 2025, Congress amended NEPA to create a . Expedited Review: The lead
fast-track review process through payment of agency must complete the
EA within 180 days or the
EIS within one year of the
publication of the notice of
ronmental Quality (CEQ) a fee equal to 125 per- intent to prepare the EIS.

cent of the relevant agency’'s anticipated cost

Project-Sponsor Opt-In Fees>® Under this ap-
proach, applicants can pay the Council on Envi-
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of preparing the NEPA analysis. Within 15 days of receiving notification from the project
sponsor, CEQ will determine the amount the applicant must pay for the completion of an
EA within 180 days or an EIS within one year of publication of a notice of intent to prepare
the EIS.

It is unclear how the Opt-in Fee process will work. CEQ and federal agencies may not
have the resources to act so quickly. Significantly, this provision does not expedite fed-
eral authorization processes unrelated to NEPA. Federal agencies and CEQ will have to
consider several factors in implementing the Opt-In Fee provision, including how CEQ
will staff this effort, how fees will be set, and how this provision will work when agencies,
such as FERC, already have an effective NEPA program. It is also unclear how this process
will dovetail with FERC's pre-filing process, which starts six-12 months before a notice of
intent to prepare an EIS is issued.
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VIlIl THE CERTIFICATE ORDER

Once it concludes its review, FERC issues an order that determines whether, and under
what conditions, the proposed project is required by the public convenience and neces-
sity.

A. Public Convenience and Necessity

Since 1999, FERC has relied on its Certificate Policy Statement to determine whether a
project is required by the public convenience and necessity.®° The 1999 Policy Statement
expresses FERC's intent to ensure that its decisions strike an appropriate balance be-
tween enhancing market competition and the potential for overbuilding natural gas in-
frastructure, with a focus on how to best balance public benefits against adverse impacts
to landowners, communities and the environment.

FERC first assesses whether there is market need for the project. The need assessment is
considered especially important because the grant of a certificate conveys the ability to
exercise eminent domain authority, if needed, and FERC seeks to avoid the unnecessary
use of eminent domain.

Before filing an application, developers assess whether shippers are willing to financially
support construction of the proposed pipeline. If a project does not receive sufficient
support, it will not progress. Once a developer files an application, FERC determines
whether the project can proceed without economic subsidies from existing customers
and whether the project can stand on its own financially by securing contracts from ship-
pers or submitting other evidence of market need.

If the developer meets the no-subsidy requirement, FERC will determine whether a proj-
ect is in the public convenience and necessity by balancing its public benefits against its
adverse effects. The public benefits may include meeting unserved demand, eliminating
transportation bottlenecks, creating access to new supplies, creating lower costs for con-
sumers, providing new interconnects that improve the grid, providing competitive alter-
natives, increasing electric reliability or advancing clean air objectives. Among the adverse
effects FERC considers are the effects on the developer’s existing customers, the interests
of existing pipelines and their captive customers, and the extent to which the use of emi-
nent domain is required. At this point, FERC also considers the NEPA analysis. Ultimately
it issues a certificate if the public benefits outweigh the project’s adverse impacts.
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B. Eminent Domain
A recent analysis

NGA Section 7(h) authorizes certificate holders to exercise em- of natural gas

. . 6" i . .

inent domain.®" In 2021, the U.S. Supreme Court confirmed that pipelines showed

eminent domain authority extends to state lands, noting that: that a judicial
determination

From humble beginnings in central Indiana, the Nation's .
was required to

. . ) acquire less than
thousands of miles. This development was made possible
two percent of

by the enactment of §717f(h) in 1947. By its terms, §717f(h) all easements
authorizes FERC certificate holders to condemn all nec- needed.

interstate pipeline system has grown to span hundreds of

essary rights-of-way, whether owned by private parties or
States.®?

FERC requires applicants to report the extent to which they have been able to obtain
easements through negotiation.?® In determining whether a pipeline proposal is in the
public convenience and necessity, FERC considers the extent to which the use of emi-
nent domain may be required, which it characterizes as an option of “last resort.”®* Virtu-
ally all projects have been successful in obtaining a high percentage of their easements
through negotiation. In 2018, INGAA analyzed 81 certificated projects that were placed
in service in the previous 10 years. Each project exceeded 10 miles in length, and the
81 projects collectively covered 15,694 tracts of land requiring an easement. The survey
found that a judicial determination was required to acquire less than two percent of all

easements needed.®®

C. Ability to Condition Certificates

NGA Section 7(e) provides that: “The Commission shall have the power to attach to the
issuance of the certificate and to the exercise of the rights granted thereunder such
reasonable terms and conditions as the public convenience and necessity may require.”
Conditions placed on certificates typically require that facilities be constructed and made
available for service within a specified time and that the certificate holder obtain all re-

quired federal and state permits before construction may begin.

The ability to condition certificates is significant because a developer can receive autho-
rization to move forward with pre-construction activities such as the exercise of eminent
domain, and conducting field surveys, even if other conditions, such as the receipt of
additional federal and state authorizations, are pending. Ultimately, placing conditions
on certificates can avoid delays and allow projects to proceed. FERC has explained that

this approach:
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[I]s a practical response to the reality that, in spite of the best efforts of those in-
volved, it may be impossible for an applicant to obtain all approvals necessary to
construct and operate a natural gas project in advance of the Commission’s issu-
ance of its certificate without unduly delaying the project. To rule otherwise could
place the Commission’s administrative process indefinitely on hold until states
with delegated federal authority choose to act. Such an approach, which would
preclude companies from engaging in what are sometimes lengthy pre-con-
struction activities while awaiting state or federal agency action, would likely de-
lay the in-service date of natural gas infrastructure projects to the detriment of
consumers and the public in general.®®

D. Notice to Proceed

Pipeline construction does not necessarily begin immediately after FERC issues a certifi-
cate. The certificate holder must file an implementation plan identifying how it will com-
ply with construction and mitigation measures, as well as the conditions set forth in the
certificate. It must also obtain any outstanding federal authorizations and may need to
obtain remaining easements. A company must file a request and receive written autho-
rization (Notice to Proceed) from the Director of FERC's Office of Energy Projects before

commencing construction.

E. Permit-by-Rule - FERC's Blanket Certificate Program

FERC has sought to limit the need to obtain a certificate by creating a “permit-by-rule”
program for certain types of jurisdictional projects. Permit-by-rule describes require-
ments that are codified into a rule, allowing similar facilities to obtain a permit by com-
plying with those rules rather than by undergoing a case-specific review.

To engage in permit-by-rule activities, an applicant for a Section 7 certificate must re-
guest what is known as blanket certificate authority. A blanket certificate allows the hold-
er to acquire, construct, replace, or operate eligible facilities without the need for a Sec-
tion 7 certificate. The activities must comply with cost caps, which are adjusted annually
to reflect inflation.®”

AUTOMATIC PROJECT COST LIMIT PRIOR NOTICE PROJECT COST LIMIT STORAGE PROJECT COST LIMIT

$14,500,000 $61,650,000¢8 $7,900,000
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Automatic Authorizations: For smaller projects, a natural gas company must notify po-
tentially affected landowners at least 45 days before commencing construction. The no-
tice must describe the planned project and provide the company’s contact information.
FERC and the broader public do not receive notification of the planned project. The proj-
ect may proceed once the landowner notification requirement has been met.

Prior Notice Authorization: In addition to notifying potentially affected landowners, the
natural gas company must file a description of the planned project and certain other
information with FERC, which issues a public notice providing a 60-day window for pro-
tests. If no protest is filed, the project may proceed. If a protest is filed (including by FERC
staff) and the issues are not resolved within 30 days, the company must obtain a Section
7 certificate to conduct the activities.

Natural gas companies rely on their blanket certificates to undertake maintenance and
modernization activities. For example, the National Fuel Gas Supply Corporation recently
undertook several projects under its blanket certificate authority as part of a moderniza-
tion program intended to replace aging infrastructure to ensure system reliability, reduce
emissions and comply with pipeline safety regulations. These projects included con-
structing the Line N to Monaca Project comprising 4.5-miles of 12-inch-diameter pipe-
line and appurtenances, a pipeline connection, and modifications to existing facilities to
deliver 133,000 dekatherms per day of firm transportation service;*® and the Brockway
Modernization Project, which included installing 9.7 miles of 12-inch-diameter pipe, and
approximately 0.40 miles of six-inch-diameter pipeline.”

While issuing blanket certificate authorization is routine, it is not automatic. In 2017, FERC
issued a certificate authorizing Rover Pipeline to construct and operate approximately
510.7 miles of new pipeline and related facilities but denied Rover’s request for blanket
certificate authority. In doing so, FERC concluded that it was not confident Rover would
comply with the blanket certificate's environmental requirements. This was because
FERC found Rover intentionally circumvented the National Historic Preservation Act by
purchasing and demolishing a historic property along the project route during the cer-
tificate proceeding.”
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IX POST-CERTIFICATE
PROCEEDINGS

Once FERC grants or denies a certificate, parties may challenge its order. The first step
is to apply for rehearing asking FERC to reconsider its decision. FERC must act on the
rehearing request within 30 days. Once FERC acts, that party may seek judicial review in
a Court of Appeals within 60 days of FERC's action.

A. Rehearing

NGCA Section 19(a) states that a rehearing request must be filed within 30 days after is-
suance of the certificate order. This is a statutory deadline which FERC cannot waive or
extend.”? Section 19(a) requires FERC to grant or deny a rehearing request within 30 days;
if FERC fails to act within 30 days, the rehearing request is deemed to have been denied.”

NGA Section 19(c) states that a request for rehearing does not automatically stay the cer-
tificate unless specifically ordered by FERC. Until recently, FERC regulations prohibited
project construction while a request for rehearing was pending.”* On October 7, 2025,
FERC issued an order permanently rescinding the regulations.”

Challenges to federal authorizations

TIMELINE FOR REVIEW issued by an agency other than FERC

. o are not part of FERC's rehearing pro-
. FERC issues certificate order.
cess; rather, the challenge must be

. Party must request rehearing within 30 , o
days. made through that agency’s adminis-

. FERC must grant or deny the rehearing trative appeal process and be deemed

request within 30 days. “final agency action” that has legal ef-

. Petition for review. The aggrieved party fect, before seeking review in a Court
must file a petition for review in the of Appeals.’s
appropriate Court of Appeals within 60

days after FERC issues a rehearing order. If a certificate order is appealed, FERC

. FERC retains authority to modify its order retains jurisdiction over the proceed-

until it files the record with a Court of . L .
ing until it files the record with the

Appeals, which is typically no later than
40 days after the petition for review is court, which is typically no more than

filed. 40 days after FERC is served with a pe-
tition for review initiating the appeal.””
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B. Judicial Review

NGA Section 19(b) grants those appealing FERC certif-
icate orders immediate access to Courts of Appeals. A
party challenging a FERC order must file a petition for
review within 60 days after resolution of the rehearing
request. Importantly, this timeline also applies to chal-
lenges to a FERC order on NEPA grounds, thus super-
seding the six-year statute of limitations set forth in the

A party challenging a
natural gas certificate
order issued by FERC

must file a petition for
review within 60 days after
resolution of the rehearing

request. Importantly, this
supersedes the six-year
statute of limitations that
applies to most NEPA
challenges.

Administrative Procedure Act that is applicable to most
NEPA challenges.”

When challenging other federal authorizations issued for
a pipeline, the NGA requires parties to bypass state courts
and federal district courts. NGA Section 19(d)(1) states:

“The United States Court of Appeals for the Circuit in which a facility subject to sec-
tion 3 or section 7 is proposed to be constructed, expanded or operated shall have
original and exclusive jurisdiction over any civil action for the review of an order
or action of a Federal agency (other than the Commission) or State administra-
tive agency acting pursuant to Federal law to issue, condition, or deny any permit,
license, concurrence, or approval (hereinafter collectively referred to as “permit”)
required under Federal law, other than the Coastal Zone Management Act..."”

As noted by the Second Circuit Court of Appeals, NGA Section 19(d)(1) precludes “sequen-
tial administrative and State court and Federal court appeals that [could] Kill a project
with a death by a thousand cuts.”®°

NGA Section 19(c) provides that an appeal does not operate as a stay of a FERC order, un-
less specifically ordered by the court.

C. Consolidated Record

The Courts of Appeals do not take evidence; they rely on the record developed by FERC
and other agencies to evaluate the merits of an appeal. As part of its coordination respon-
sibilities, NGA Section 15(d) directs FERC to: “[M]aintain a complete consolidated record
of all decisions made or actions taken by the Commission or by a Federal administra-
tive agency or officer (or State administrative agency or officer acting under delegat-
ed Federal authority) with respect to any Federal authorization.” FERC's online e-library
system provides public access to the consolidated record, allowing interested parties to
review case documents, filings and decisions related to specific projects.
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X SITING AND PERMITTING
ELECTRIC TRANSMISSION
LINES

Similar to the Natural Gas Act, the Federal Power Act provides for federal jurisdiction over
transmission, stating, “the business of transmitting and selling electric energy for ulti-
mate distribution to the public is affected with a public interest, and that Federal regula-
tion of matters relating to ... the transmission of electric energy in interstate commerce ...
is necessary in the publicinterest.” (fn.16 U.S.C. 824(a) (noting also that any related federal
regulations will “extend only to those matters which are not subject to regulation by the
States”). ) The importance of federal jurisdiction over transmission was recently highlight-
ed in an Advanced Notice of Proposed Rulemaking, issued by FERC at the direction of U.S.
Department of Energy Secretary Chris Wright, which stated that a “core purpose” of the
Federal Power Act is tied to FERC's “exclusive jurisdiction over the transmission of electric
energy in interstate commerce, including the rates, terms, and conditions of transmis-
sion service, and all facilities for such transmission or sale of electric energy at wholesale
in interstate commerce.” (fn. Interconnection of Large Loads to the Interstate Transmis-
sion System, RM26-4-000, 89 Federal Register 57,690). However, the federal jurisdiction
over transmission is not total. As discussed below, FERC currently has limited authority
over the siting and permitting of electric transmission facilities. Siting is left primarily to
states, localities, and other federal agencies (if federal authorizations are required), and
permitting may require approvals at all levels of government. Congress has attempted to
address these challenges, but such efforts have not been productive. The following is an
overview of FERC's narrow backstop siting authority, and a summary of FERC's siting and
permitting authority over electric transmission lines associated with hydroelectric facili-
ties. This section also briefly reviews state siting and permitting processes.

A. Federal Siting and Permitting

1. FERC'’s Backstop Siting Authority

The Energy Policy Act of 2005, as amended by the Infrastructure Investment and Jobs Act
of 2021,% added Section 216 to the FPA giving FERC “backstop siting authority” to issue
permits for electric transmission facilities located in National Interest Electric Transmis-
sion Corridors (NIETCs) designated by the Department of Energy (DOE).8?2 Under Section
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216(h), DOE may establish a NIETC in any geographic area that is experiencing electric
energy transmission capacity constraints or congestion that adversely affects consum-
ers. Section 216(b) gives FERC backstop siting authority when a state fails to act within
one year of a permit application or denies a permit for a proposed project.®® Section
216(h) designates DOE as a coordinating entity between federal agencies and state and
local agencies responsible for issuing permits. On May 16, 2006, the Secretary of Energy
delegated to FERC lead agency responsibilities for coordinating federal authorizations
and environmental reviews and preparing a single environmental analysis for purposes
of backstop siting.84

Only two NIETCs have been designated since 2005, both of which were vacated by the
Ninth Circuit Court of Appeals in 2011.%85 On April 3, 2025, DOE issued a notice seeking
comment on its consideration of three proposed NIETCs.8® It is unclear if, or when, DOE
will designate final NIETCs.

These actions notwithstanding, in May 2024 FERC adopted revised regulations imple-
menting its backstop siting authority to address amendments to Section 216 in the Infra-
structure Investment and Jobs Act.®” Those regulations are modeled on FERC's natural
gas pipeline regulations. Among other things, the regulations require applicants to en-
gage in pre-filing. Under Section 216, a permit holder can use eminent domain to acquire
rights-of-way after demonstrating that it has made good-faith efforts to engage with
landowners and other stakeholders early in the permitting process.

2. Limitations on Backstop Siting Authority

Even if DOE finalizes new NIETCs, this may not facilitate
the development of electric transmission lines. FPA Sec-  In May 2024, FERC adopted
tion 216(e) expressly excludes state-owned land from  revised regulations

being acquired through eminent domain, in contrastto ~ implementing its backstop

the NGA. Thus, for projects that cross state land such  Siting authority. Those
regulations were modeled

on FERC's natural gas
pipeline regulations.

as riparian areas, state parks and recreation areas, and
lands on which there is a state conservation easement,
the state can block the line. Further, in most cases, use

of backstop siting authority would be delayed at least a
year while the state permitting process is underway.

3. FERC Jurisdiction Over Electric Transmission for Hydroelectric Projects

FPA Section 4(e) directs FERC to regulate the key components of non-federal hydropow-
er development, including transmission lines that convey electricity to the interconnect-
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ed grid.®® FERC has this authority regardless of who owns or manages the surrounding
land. FERC analyzes the environmental impact of these lines in determining whether to
approve a hydroelectric project.

For example, for the Swan Lake North Hydroelectric Project, FERC considered the im-
pacts of constructing a 32.8-mile, 230 kV overhead line. It assessed how the transmission
line would affect landowners, agricultural operations, avian species, and visual and aes-
thetic values. The project license required Swan Lake to develop plans in consultation
with affected landowners and farmers to avoid or mitigate impacts. The license also re-
quired Swan Lake to use monopole-type structures made with specified construction
materials, and to minimize the visibility and contrast of the transmission line with the
surrounding landscape.®®

B. State Siting and Permitting

1. State Authorizations

Each state has siting and permitting authority for electric transmission lines on state
and private land within its boundaries. Multi-state projects require multi-state approvals.
Transmission projects developed through regional planning processes may also be seg-
mented at state borders or utility footprint boundaries, which can alleviate the siting and
permitting complexities of multi-state development.

As the map below demonstrates, states approval authorities and processes vary; 33 states
assign primary responsibility to state regulatory commissions, eight use special decision
entities (i.e., siting boards), and four use a non-utility commmission agency.®® Most remain-
ing states give authority to local government entities such as county zoning boards.

Siting and permitting can mean two different processes: Siting, the selection of the route,
and permitting, the regulatory approval process. Each state's process is unigue and even
within a state, jurisdiction over siting and permitting can be fragmented, with both state
and local governments, and sometimes multiple state agencies, exercising authority. In
some states, siting and permitting is a joint process; in others, they are separate. For ex-
ample, in Florida, Louisiana and New Hampshire, decisions about need and cost elements
of a proposed project are decided by a regulatory commission while another agency or
a siting board decides the project location.® In some states, siting can take place at the
county level; some states require both state and local approval.®?

States typically conduct an environmental review of proposed transmission lines with-
in their borders, with each state establishing its own environmental requirements. Al-
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though statistics vary, as of 2020, at least 35 states have adopted laws that are modeled
to one degree or another after the requirements of NEPA.%

In some regions of the country, new transmission lines are planned by regional transmis-
sion organizations in which member states participate. Recently, the Third Circuit Court
of Appeals limited a state’s ability to block transmission projects that result from such a
process. In September 2025, the court held that Pennsylvania was pre-empted from de-
nying a siting permit for a transmission project previously approved by PIJM Interconnec-
tion LLC, a FERC-regulated regional transmission organization that conducts regional
transmission planning. The court explained that the federal government has the author-
ity to determine regional transmission system needs and solutions, and a state cannot
deny a siting permit based on its determination that transmission is not needed. The
court distinguished between legitimate siting concerns — such as environmental and
safety impacts — and impermissible reevaluation of regional need already determined
by PJM and FERC.®** This decision is expected to be appealed.
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2. Eminent Domain

State eminent domain procedures vary. In most states, eminent domain is authorized
for projects that serve a public use or that provide direct benefits to in-state consumers.
Some state laws skew eminent domain in favor of purely in-state projects built by in-state
actors and do not consider regional or out-of-state benefits. Others restrict out-of-state
applicants from applying to build a transmission line; these states typically limit that right
to in-state utilities that serve retail domestic customers.

3. Federal Authorizations Associated with Electric Transmission

As discussed previously, although states have siting and permitting authority, federal au-
thorizations and environmental reviews may also be required for electric transmission
lines that cross federal lands or require authorization from a federal agency.

In April 2024, DOE launched the Coordinated Interagency Authorizations and Permit Pro-
gram (CITAP) to accelerate federal permitting and environmental reviews for qualifying
transmission lines. CITAP implements FPA Section 216's requirement that DOE act as the
lead agency for coordinating federal authorizations and environmental reviews required
for interstate transmission projects. CITAP, which incorporates much of the process con-
tained in FERC's backstop siting regulations, seeks to reduce the federal permitting time-
line by:

* Requiring a pre-application process;
e requiring developers to submit a comprehensive public participation plan;

e and setting a two-year deadline for agencies to conduct environmental analyses
and issue permits, and allowing for an appeal to the President if deadlines are not
met.

CITAP has several projects currently under siting process, or underway, but to date has
not yet successfully sited a line from start to finish. As with FERC's backstop siting author-
ity, CITAP has its limitations. Even if the program hastens federal authorizations, it does
not require states to participate, nor does CITAP alter the fact that states have siting and
permitting authority.
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Xl LESSONS LEARNED

Providing a single siting and permitting process similar to the NGA would likely acceler-
ate the development of electric transmission lines.

* The NGA establishes a uniform, predictable and coordinated approval process that
facilitates timely review of projects. In contrast, each state has its own siting and
permitting requirements, eminent domain rules and environmental laws. Conse-
quently, developers must navigate a process that can be slow, uncertain and driven
by parochial interests.

* By centralizing jurisdiction over interstate natural gas pipelines, the NGA considers
local, regional and national energy needs, a perspective that is increasingly relevant
to electric transmission. In contrast, states generally consider only state and local
benefits; they may not support a transmission line unless it directly benefits their
state. This is particularly significant if a line crosses multiple states or the line is
high capacity and has a regional impact; one state can veto a line that neighboring
states support.

e For interstate natural gas pipelines, FERC's siting authority, as well as the use of em-
inent domain when needed, rests on FERC's finding of public convenience and ne-
cessity, which considers a range of benefits including economic benefits, access to
new supplies of natural gas and the need for new interconnects. States may grant
eminent domain, but for some, the public benefits must be to their state or is based
on the developer's status as a public utility.
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e Many electric transmission lines require federal authorizations in addition to state
approvals, with the potential for lengthy, sequential, duplicative, or even conflicting
environmental reviews in the absence of a controlling lead agency. The NGA pre-
empts state or local requirements that delay or obstruct the construction of inter-
state natural gas pipelines.

e Challenges to all federal authorizations (except those under the Coastal Zone Man-
agement Act) go directly to a Court of Appeals. State laws concerning how and
when to challenge a decision vary. For transmission lines that require federal autho-
rizations, appeals can be filed up to six years after permitting decisions, including
challenges to the NEPA review. Additionally, developers must navigate both state
and federal courts, creating a fractured appellate process.

e FERC has a permit-by-rule program that excludes certain jurisdictional activities
from the requirement to obtain a Section 7 certificate.

e FERC is well-suited to regulate interstate energy infrastructure. It is a nimble, inde-
pendent agency with a clearly defined statutory mission. FERC has an experienced
multidisciplinary staff of approximately 200 experts dedicated to certificating inter-
state natural gas pipelines.®> In contrast, states have diverse statutory missions and
goals, some of which may be inconsistent with high-capacity electric transmission
buildout that has broader regional and national benefits.
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XXII CONCLUSION

The NGA establishes an efficient regime for constructing interstate natural gas pipelines.
Approvals are vested in a single authority, with a uniform, predictable regulatory process.
Developers make limited use of eminent domain authority, including over state lands,
though it allows developers to secure easements that cannot be acquired through nego-
tiation. While the NGA pre-empts state and local actions that may delay or obstruct the
construction of interstate natural gas pipelines, states have the ability to exercise a sig-
nificant role in the development and approval of these facilities. This includes participat-
ing in pre-filing, commenting throughout the application process, providing input in the
environmental review (including as a co-lead or cooperating agency in the preparation
of an EIS), and developing construction procedures and mitigation measures. The NGA
sets forth a coordinated process for federal authorizations and environmental reviews.
This well-defined approach creates a robust record with opportunities for public partici-
pation, an efficient environmental analysis and streamlined judicial review. Establishing
a similar framework holds promise for minimizing barriers to the development of electric
transmission lines.
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PROCESSES FOR NATURAL
APPENDIX A GAS CERTIFICATE

Application Process

Receives formal application

from Applicant

Public Input ) .
Opportunities Notice of Application Issued

Conduct Scoping to Determine
Environmental Issues

Review Application and Issue
Data Request(s) if Needed

EIS EA

Provides Preliminary Draft EIS to Provides Preliminary Draft EIS to
Cooperating Agencies for Review Cooperating Agencies for Review

?,Ubt:tl::;::es Issues Draft EIS and Opens Issues EA and Opens
PP Comment Period Comment Period

Holds Meeting(s) in the
Project Area to Hear Public
Comments on the Draft EIS

Responds to Comments and Responds to Comments Received
Revises the Draft EIS on EA in Commission Order

Issues Final EIS

Commission Issues Order
Approving or Denying Project

If Approved If Denied

If the Project is Approved, Applicant May

Construct and Operate the Project, Only After Applicant and/or Public can ask

FERC to Rehear Case or Refer to e

FERC Administrative Law Judge

can take FERC to Court

Obtaining Clean Water Act, Coastal Zone
Management Act, and Clean Air Act Permits

Public Input Opportunities

Source: FERC

Clearing the Path for Power | Lessons from the .
o L 35 cleanenergygrid.org
Natural Gas Act for Federal Transmission Siting


https://www.ferc.gov/resources/processes/flow/gas-2
http://cleanenergygrid.org

APPENDIX B

STATE ROLE IN NGA PROCESS

Pre-application and scoping

Siting and permits

Certification review

Post-certification
rehearing and appeal

Provide input to shape the proposed project.

Water quality certification under Section 401 of the Clean
Water Act.

Air quality permits under the Clean Air Act.

Coastal Zone Management Act consistency determinations
with state coastal zone management plans.

Other Permits: States can require authorizations for specific
regulated activities, provided they don't block or delay an
interstate pipeline.

Environmental impacts: States can be co-lead or cooperating
agencies in the preparation of an EA or EIS. They may also
choose only to provide input into the environmental analysis.

Intervene as a party in a FERC proceeding to represent state
interests. A state commission, or state fish and wildlife, water
quality certification, or water rights agency is automatically a
party to a proceeding upon filing a timely motion to intervene.

Present evidence and commment on any aspect of the project.

Seek rehearing of a FERC decision and, if necessary, petition for
judicial review. Challenge other federal permits related to the
project pursuant to the NGA-established appellate process.
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